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L. INTRODUCTION
These six matters involve similar and overlapping allegations that Obama for America

and Martin Nesbitt, in his official capacity as Treasurer (“OFA™ or the “Committee™) - Barack
Obama’s principal campaign committee for the 2008 presidential election - accepted excessive
and/or prohibited contributions in violation of the Federal Elextion Campaign Act of 1971, as
amended, (“FECA” or “the Act”). Two of the matters, MURs 8139 and 6142, dise inwsive
roisteel allegations as to tir Obama Victory Fund and Andvou Tobiss, i his ofifcial eupauity a3
Treasurer (“QVF” or the “Victory Fund”), a joint fundreiaing cormittee formaed by QFA and the
Democratic National Commiitton. As disgussed below, the alleggtions as to OFA’s possible
receipt of excessive contributions is co-exténsive with bases for an ongoing audit of OFA that
the Commission initiated in the ordinary course of its supervisory responsibilities.

The complaints vary in their approach to presenting allegations as to possible widespread
patterns of illegal contributions; While some of the complaints rely primarily on media reports
regarding anecdotal examples of allegedly suspicious online fundraising transactions, see MURs
6078/8090/5108, other complaints provide a listing of specific transactions that are alleged to be
part of suspicious patterns. See MURs 6139, 6142, 8214. The complaints specifically request
that the Commissien audi¢ OFA emd OVF to determine the axtent of the alinged vialationss.

Rather mn attempting to address all of the transactisns being questioned, OFA and OVF
focus on their comprehensive compliance system, and assert that this gystem allowed thez to
identify and take appropriate corrective action as to all contributions for which there were
genuine questions as to possible illegality. See OFA Responses in MURs 6078/6090/6108,
MURs 6139 & 6142 and MUR 6214, and OVF Responses in MURs 6139 & 6142. Respondents
assert that all genuinely excessive and prohibited contributions detailed in the complaints have
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been refunded. Respondents also contend that Complainants® allegations are highly speculative,
lack the specificity needed to demonstrate a violation of the Act, and that the patterns identified
by Complainants do not support any inference of illegality. Jd

During the 2007-2008 election cycle, the Commission’s Reports Analysis Division
(“RAD") sent the Committee multiple Requests for Additional Information (“RFAIls*) regarding
apparent exc=ssive contributiens of the sunre general types as these identified in the complaints.
Whie tire Conxmitten was responsive to issues raised in the RFAlx, RAD’a reviow of Oommittes
disclosure reparts suggaats that OFA has accepted, and fhiled to tales timely comestive action
wish rogard to excessive contributions, which may total betwesn $1.89 million and $3.5 million,
an amount that is quite large in terms of prior excessive contribution cases, but constitutes less
than 1% of the $745 million in total contributions received by OFA. See Chart A, infra. On
March 16, 2009, pursuant to its Review and Referral Procedures, RAD referred the Committee to
the Audit Division for a 2 U.S.C. § 438(b) audit.

On April 16, 2009, the Commission approved the Section 438(b) audit of the Committee.
The Commission's Audit Division has obtained financial database information from OFA, and
undertaken reconciliation of bank statsments with disclesure reports. The Audit Division
cormmeneed fiek orork in Degember 5009, which is ourractly ongoing. Tl focus of tiee Sention
438(b) sudit is to evemine whether the Committes was in uzaterial compliance with tse
regulations and sequirements of the Act and whether its pracedures for identifying potential
violations was appropriate, as specified in the 2007-2008 Authorized Audit Program. The audit
will include a review and testing of the Committee’s compliance procedures, vetting and
reporting processes regarding excessive contributions.
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These matters present the Commission with the question of whether the primary
consideration should be the seemingly large actual dollar amount of the apparent violation
(between $1.89 million and $3.5 million) or seemingly small level of noncompliance reflected by
the percentage relationship between the violation and OFA's overall receipts (less than Y% of 1%).
For the reasons discussed below, we recommend that the Commission find reason to belicve that
Obana for America and Martin Nesbitt, in his official capacity as Treasarer, violated 2 U.S.C.

§ 441a(f), and sutherixa = Seotits 437g sudit to be performed cusmimentiy with tha sngoing
Section 438 audit.

In contrast t¢ the substantial support for allegations relating to excessive contributions,
the allegations that OFA accepted prohibited contributions from foreign nationals (in violation of
Section 441¢) and from fictitious names (in violation of Section 441f) are either wholly
speculative or appear to involve sums that are de minimis both in terms of dollar amount and as a
percentage of OFA’s overall receipts. Accordingly, for the reasons explained in more detail
below, we are recommending that the Commission dismiss allegations that Obama for America
and Martin Nesbitt, in his official capacity as Treasurer, violated 2 U.S.C. §§ 441¢ and 441f.

Thess are no indictitions that ths Victory Fund =ocepted exeessive contributions or
cantribtities fros foeign nationaly, mr misnwportad distmmenents to OFA. Accordingly, we
recommend the Commigsion find no season to believe that Qbams Vicory Fum and Andrew
Tobias, in his official capacity as Treasurer violated 2 U.S.C. §§ 441a(f), 441e or 434(b).
Although the Obama Victory Fund and Andrew Tobias, in his official capacity as Treasurer, may
have accepted contributions from an unknown donor, we recommend that the Commission
dismiss this potential violation of 2 U.S.C. § 441f because the amount at issue does not warrant
further Commission resources.
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. FACTUAL AND LEGAL ANALYSIS

The primary issue in these matters is whether Respondents accepted impermissible
contributions through their online fundraising efforts. Although the Commission has not
mandated specific procedures to verify the identity of an individual making a credit card
contribution over the Internet, it has opined that a committee which intends to solicit and receive
credit card contributions over the Internet must be able to werify the identity of those who
cantribnte via nrdit eard with the same dagree of aonfidense that is generally payvitied wign a
cemanitten accepts a aheck via directmail.! Advisery Opinian 3007-30 (Chris Dodd for
President, Inc.); see also Explanation and Justification for Matching Credit Card and Debit Cazd
Contributions, 64 Fed. Reg. 32594, 32395 (June 17, 1999); Advisory Opinion 1999-09 (Bill
Bradley for President, Inc.); Advisory Opinion 1995-09 (NewtWatch PAC); see also
Commission Guideline for Presentation in Good Order (guidance to presidential campaigns
secking federal matching funds, presented by the Audit Division and approved by the
Commission in July 2007). In sum, a committee is charged with the same responsibility to “allay
concerns over the receipt of prohibited contributions” regarding its online contributions as its
conttibutions selicited and receiveil through amy cther method. Jd. (quoting Matolling Crenift
Canl and Debit Card Cantritnitions, 64 Feik Reg. at 32395).

! Advisary Opinioas have locked favorably upon several methods for notifying contributors of a committee’s legal
obligations as well &s verifying contributors’ identities, including: using web page solicitation forms that post clear
and conspicuous language informing prospective donors of the Act’s source restrictions and contribution limits,
requiring a donor to complete and submit for processing a contribution form that includes the contributor’s nams,
contributor’s name as it appears on a credit card, billing address associated with the card number, expiration date of
the card, contributor’s residential address and amount of contribution. Ses, e.g., AO 2007-30 at 3. The committes
should =iso Include prevedures tha: will allow it ta serom fix contributions made using worporate or business entity
crmdit canln, sl & pmeess whtegby the danor amst attexkt (1) the omtritvsion Is candles firan s comm faaniy 1ent] nat
thoss of assthar; (2} eastributions ave nat mede frem geneml tresary funds of a corporation, labor organization or
nationai bank; (3) donor is nota fodarst govomment cantractor or & fassign natiansd, but is a citizen or permanent
residest of the United States;"and (4) the contribution is mads on a personal credit card for which the donor, nota
corporation or business entity, is legally ohligated to pay. /d at2-4.
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As a safeguard against receiving prohibited contributions, the Act’s regulations hold the
committee’s treasurer “responsible for examining all contributions received for evidence of
illegality.” 11 C.F.R. § 103.3(b). While contributions that may “present genuine questions” as
to whether they were made by foreign nationals or other prohibited parties may initially be
deposited into a campaign’s depository, the treasurer is charged with making his or her “best
efforts to determine the legality of iz contributions.” 11 C.F.R. § 103.3(b)(1). If the
cantribution cumnot be determiined to be legal, ov is discovered 1o be illegal even theugh it “did
not appenr 1o be illegal” at tba time it uas reurived, the tssasurer must refund sw cautzibution
within thirty (30) days of the date of said discovery. 11 C.F.R. § 103.3(b)X2). By contrast, if the
committee determines that a contribution exceeds the contribution limitations enumerated in
2 U.S.C. § 441a(a)(1), the treasurer has sixty (60) days to refund the excessive conmbtmon, or
obtain a written redesignation or reattribution of the excessive portion. 11 C.F.R.

§ 110.1(®X3)(D-
A.  Background
1. Obama for America

Obama for Anserlica is the principal campaign committee for President Barack Obama.
During the 2008 election cycle, OFA, s an autherized candidate committee, was limited to
contributions feam individial donors who in the aggregate did not exsmsad $2,300 mach for the
primary and genasal elections. 2 U.S.C. § 441a(a)(1X(A). Since filing its Staternent of
Organization on January 16, 2007, the Committee raised over $74S million from over 3.9 million
contributors, approximately $450 million of which was received in online contributions through
the campaign’s website. OFA Response in MURs 6078/6090/6108 at 1-2.
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Respondents explain that, to handle the unprecedented number of donors, volume of

online contributions and dollars raised, they maintained a comprehensive system to review all

online contributions for compliance with the FECA. OFA Response in MURs 6078/6090/6108

at 2-4, OFA Responses in MURs 6139 & 6142 at 2-3, OVF Responses in MURs 6139 & 6142 at

2. The Committer asserts that its internal system of review surpassed the procedural

requirements for t'= collection and procossisg of contributions sut forth in the Act, s the as

the volume of contribdtions increarsd, the Commitiee condinually neadjusted its procedtires t

ensure that all cantribugions received aa its own or through the Victory Fund complisd with the

Act’s requirements. OFA Response in MURs 6§078/6090/6108 at 3-4; OFA Responses in MURs

6139 & 6142 at 2-3.

The consolidated OFA Response for MURs 6078, 6090 and 6108 includes an Affidavit

from the Committee Chief Operating Officer Henry DeSio, who describes the requirements in

the online contribution process that must have been met before the website would accept a

contribution:

The Committee online contribution page informed each prospective donor of the
Act’s source restrictions, in explicit language displayed in a conspicuous location
that the donor could not miss;

No donor anuid ronke a comiribstoon withnut fint affinning that the funds wens
lawéial and consisteat with the Act’s requirenaents, by oliecking a box caxfirming
that the donor was a United States citizen or permanent resident, that the funds
were not from the treasury of a person or entity who was a federal contractor,
corporation, labor organization or national bank, and were not provided by any
person other than the donor;

Dosors who eatered foreign addresses were required to check a box cenfirming
that they were eitier a United States oitizea or a pesmanent residbut alion, and
provide a valid U.8. pasopott ninnbur. A & 3-4; see also Affidavit of Heary
DeSio (“DeRtia AfE™) 9] 3-6.
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The DeSio Affidavit goes on to describe the compliance and vetting process that occurred
after the online contributions were processed by a third party vendor and submitted to the
Committee:

° At regular intervals the Committee conducted automated searches of its donor
database, which included all contributions (whether raised online or through other '
mechanisms), to identify any fraudulent or excessive donations;

. Contributiens from repest donors were crsmined to emswie thut the total amount
received from a single donor did not exceed contribution limits; and

° As gxamplas of ﬁumthmble information, erronsous data or freudulent
contributions were identified, the Committee’s automated searches were refined
to query other contributions that might contain similar patterns of erroneous or
fraudulent data. Jd. at 4.

2, The Victory Fund

The Obama Victory Fund is a joint fundraising committee established pursuant to
11 C.F.R. § 102.17, whose participants were Obama for America and the Democratic National
Committee (“DNC”). During the 2008 election cycle, the DNC, as a national party committee,
was limited to contributions from individual donors which in the aggregate did not exceed
$28,500. 2US.C. § 441a(a)(1)(B). Additionally, a joint fundraising committee established
pursuant to 11 C.F.R. § 102.17, may accept up to the limits of the pusticipsting commitiees,
which in this case would be $33,100 per donar (tha OF A limit of $2,309 exeh fisr the primary
and general elections and the DNC limit of $28,500). 11 CF.R. § 102.17(a). Tiw Vistory Fund
filed its Statement of Orgaaization on June 10, 2008 and received over $198 million in
contributions during the 2007-2008 election cycle. The Victory Fund denies the allegations in
the complaints and contends that it maintained the appropriate procedures to ensure that
contributions received by the Committee and the Victory Fund were properly allocated and did
not exceed contribution limits. OVF Responses in MURs 6139 & 6142 at 2. Pursuant to 11




13044324161

12

13

14

15

17

19

MURs 6078/6090/6108/6139/6142/6214 (Obama for America)
First General Counsel's Report

C.F.R. § 102.17, as a joint Mﬁﬁm committee for OFA and the DNC, the Victory Fund may
accept up to $33,100 per election from each individual contributor, rather than the $2,300 per
clection mistakenly cited in the complaint. Jd Moreover, the Victory Fund asserts that to ensure
that individual contributors did not exceed applicable limits to the Victory Fund or the
Committee, the Victory Fund verified all contributions it received with the donor records for the
Committee and the DNC. /d. If any contribution aggregated to exceed mpplicable limits to the
Cammnitten, the excessive amount was first reatlooated o the DNC; if after the DNC reallonation
the contsibutions still exceeded applicable Limits, the excessive amount was refunded to the
contributor. Id.

B.  Excessive Contribution Allegation

1. Facts

The complaints involve allegations based on Complainants® direct review of disclosure
reports filed by the Committee and the Victory Fund as well as information gleaned from online
media reports, and claim that Respondents accepted excessive contributions in addition to
knowingly receiving contributions from prohibited seurces. Fling Comphuint at 2; RNC
Complaint at 1-8; Kohtz Complaint & 1; Daniels Cotnplaint at 1; Moor= Complaine at 1.
Complaimats lixthuntieeds of individinals wiom they clabm sada contribetions exmeeding
$4,600 (which would be the aggregate tatal off the pemnissible amounts of $2,300 exch for the
primary and general elections) and contend that this is evidence that the Committes and the
Victory Fund contribution processes were utterly lacking in the appropriate internal controls to
ensure compliance with the FECA. Fling Complaint at 2; RNC Complaint at 1-4; Kohtz
Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1.

10
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Respondents reply that their comprehensive vetting and compliance system was designed
to identify all excessive contributions, including those specifically referenced in the complaints,
and redesignate, reattribute, or refund contributions, as appropriate. OFA Response in MURs
6078/6090/6108 at 5; OFA Responses in MURs 6139 & 6142 at 2; OVF Responses in MURs
6139 & 6142 at 3. Specifically, the Committee contends that only 112 of the 602 individuals
originally identifled in camplainis for MURs 6139 end 6142 made contribations that were
potentially eencasive bust lagen yvefunded; theh rest, they assen, actually yem: crenniiant with the
Act. QFA Regponse in MUR 6139 at 3, OFA Respsase in MUR 6142 at 3. Respondents

~ provide attachment spreadsheets that list the individuals they assert were compliant, as well as

those who made potentially excessive contributions that wege later refunded or otherwise cured
(some timely and some untimely).? OFA Response in MURSs 6078/6090/6108 at 5; OFA
Response in MUR 6139, Exh. A; OFA Response in MUR 6142, Exh. A. Respondents argue that

their demonstration that most examples of excessive contributions cited in the initial complaints

~ were either compliant or rectified in a timely manner, is evidence that there is no need for an

investigation of their finances and reporting, and that these matters should be dismissed.

The Commnission’s Reperts Analysis Division reviewed the Committee’s disclosures for
the 2608 aleciism cycle, whiix redlent that the Committee repurted raizing approxinately
$745,689,750 during that time period. A memorandum raferring the Cammittee to the Audit
Division indicates that the Committee received over $3.5 million in excessive contributions
during the 2007-2008 cycle that were not refunded, reattributed or redesignated

2 The complaint in MUR 6142 has been supplemented 38 times, most recently on December 2, 2009, which lists
thousands of transactions that are alleged to be questionable and/or represent excessive contributions. The
Conuniiizr’s Respemse to MURs 6132 snd 6142 datei Dex. 26 2098 ajdvessed somme of the Dmmurtions specifically
identified in the supplements filed up to that date, but was not amended to address the supplemental complaints filed
after that date, and offers the same general explanations provided in its response to MURs 6078/6090/6108.

11
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. .3 See RAD Referral dated March 16, 2009. The apparent excessive contributions
detailed in the RAD Referral are reflected in Chart A below. Because RAD’s figures are based
on its review of all of the Committee’s original and amended disclosure reports, they will include
any excessive contributions that were properly identified in the Complaints.

Chart A

Report Contrlbutll?ns Tm'::m:dmm

(@107 | $103,382 $25,702,886

@207 $116,241 $32,880,836

Qs 07 $47,260 " $20,652,528

|YE 07 $18,342 | $22,847,867

M2 08 $35,151 | $36,188,863

{m3 08 | $15,302 | $56,444,560

[M4 08. | -$44,825 | $41,161,804

{M5 08 | $26,787 | $30,732.459

[me 08 [ $22,287 _ $21,953,056

[M7 08 | $95,010 $51,809,906

[m8 08 | $359,986 $60,337,860

[mo 08 | $2,005 521" $65,000,862

[M10 08 $110,464 |  $150,708,708

{126 08 $27,623 | $35,944,985

|30G 08 | $218,600 | $104,124,845

l | N

froTaL [ s3s%,28" [ srasgsazs0 |
3 mmmmwmmmmammmmmmwmmm

uc 11 CFR. § 110.1(b),

* The RAD Refarrl identified $2,295,521 im petential aceasive contribations based oe the M$ Report, whish
includad $367,166 in sxcessive contributions from 317 individuals that were not refunded, redesignated or
reattributed within 60 days of receipt, plus $1,928,355 in contributions designated for the 2008 primary clection that
were reportedly received after the date of the candidate’s nomination. A subsequent review of the Victory Fund’s
disclosure reports indicates that approximately $1,646,236 of these primary-after-primary funds appear to have been
received by the Victory Fund before the candidate accepted bis party’s nomination and the Committes reported the
date tas funds were teansfprmed foom the Vistery Fund, rathar than the dmo the feads were received by the Victory
Fund as the contvibution dete. Therefors, the $1,646,236 in contrikusisns might not be excessive, hut simply
reparted incarrectly by the Committes. An investigation will clarify whether the Committee properly reported the
receipts in its M9 disclosures.

12
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RAD issued numerous RFAISs to enable the Committee to explain or rectify its excessive
contributions, Though the Committee made significant efforts to identify, redesignate or refund
a significant number of the excessive contributions identified in the Commission’s RFAIs,
RAD’s information indicates that the Committee failed to appropriately redesignate, reattribute
or refund $1.89 to $3.5 million in excessive contributions. Consequently, RAD referred the
Committee to the Audit Division, and the Commission approved an audit pursuant to its
authority under 2 U.S.C. § 438(b). The Section 438(b) audit notification letters were sent to the
Committee in April 2009, financial database information was obtained, and the Audit Division
has undertaken reconciliation of the Committees records and disclosure reports. The 438(b)
sudit team is crawently conducting its field work. |

2  Analysls

The FECA provides that no person shall make contributions to a candidate for federal
office or his authorized political committee, which (for the 2008 election cycle) in the aggregate
exceed $2,300 each for the primary and general elections. 2 U.S.C. § 441a(a)1)(A). For the
2008 election cycle, the Act also permits a national political party to receive from individuals or

3 Should the $2,295,521 in excessive contributions identified by RAD be determined to include reporting errors, the
excessive contributions for M9 may be reduced to $649,284 and the Committee’s total potential excessive
contribations may be reduced to $1,890,541.

13
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persons other than a multicandidate committee up to $28,500. 2 U.S.C. § 441a(a)(1)XB).
Additionally, a joint fundraising committee established pursuant to 11 C.F.R. § 102.17, may
accept up to $33,100 (the combined per-candidate and per-political party contribution limits) for
each donor. 11 C.F.R. § 102.17(a) & (cX5). The Act prohibits a candidate or political
committee from knowingly accepting contributions in violation of the contribution limits set
forth in the FECA, see 2 U.S.C. § 441a(f), and where a committee has reecived an excessive
contribution, it has sixty (60) days to identify and rodesiguate, reattribute ar refumi the excessive
ameunt. 11 C.F.R. § 110.1(b); see also discussion, supra, pp. 5-6.
a. The Committee’s Apparent Excessive Contributions

Based upon the information available at this time, the Committee appears to have
accepted excessive contributions that range from $1.89 million to $3.5 million. In light of the
volume of total contributions raised, the Committee’s overall compliance rate on the receipt of
contributions that comply with contribution limitations appears to be between 99.47 percent
(based upon the $3.5 million figure) and 99.75 percent (based upon the $1.89 million figure).
This information presents the Commission with the question of how to address a high number of
exvessive contributions in the cautext of a &iigh rate of comgpliance.

14

————— —

= ——
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On balance, we believe that the overall dollar amount in violation supports moving
forward to the next stage of the enforcement process.

. Accordingly, we reconmimend that the Commission find reason to believe that the
Committee violated 2 U.S.C. § 441a(f) by accepting contributions that exceeded contribution
limitations and authorize a Section 437g audit that would work closely with the Section 438(b)
audit to determine the amount in violation.

The Commission has already commenced a Section 438(b) audit, which has the purpose
of examining data provided by the Committee to “verify to the maximum extemt possible™
whether the Committee is “materially complying with the Act and Regulations.” See Authorized
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Audit Program at 2. °

Because our Office would also plan to review the specific transactions alleged in the
complaints to be violations of the Act, which may not necessarily be included in the sample
reviewed through the Section 438(b) Audit Program, we recommend the Commission authorize
Section 437g aundit authority to enable us to work coextensively with the Section 438(b) auditors.
We do not anticipate having a separate audit team, but believe that Section 437g audit authority
will allow us to participate in conferences with Respondents and the auditors, review information
provided by Respondents throughout the course of the audit (rather than waiting until after a
Interim Audit Report is virculated), and confer with the suditors to review data that may be
outside of the Audit Prognnn processes, but necesasy to camplate pur imvestigarion. Apprawving
Section 437g awdit authority at this stage will also provide matice ta Respondents that
information they provide during the audit process and field visits will bs used by both the
Enforcement and Audit divisions in their respective reviews of the Committee’s potential FECA
violations, and grant the Committee the opportunity to respond to both inquiries at one time.®

¢ If the Section 438(b) audit results in a referral for enforcement action while the investigation is ongoing, we would
consalidate such i roferral with these MURs.

17
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b. The Victory Fund’s Contributions

The Victory Fund denies allegations that any of its donors made excessive contributions.
OVF Responses in MURs 6139 & 6142 at 2. The Victory Fund accurately notes that it is not
subject to the $2,300 per clection contribution limit, as asserted in the complaint, rather it is
subject to the $33,100 contribution limit reserved for joint fundraising committees. /d.
Mareover, the Victory Funth avers thiat it has precedures to ensere that ite denors do nat encsed
applizahie sontributien limits, which incind¢ matching ail contsibutiom it received to the doner
recaxcn af the Committee and ¢ DNC. Jd. Tha responm: states shat any contributiops the
Victory Fund received that might have been excessive when aggregated with prior contributions
to the Committee were either reallocated to the DNC or refunded to the contributor. /d.

Our Office has reviewed the information submitted in the complaints and responses in
MURs 6139 and 6142 as well as the disclosure reports filed by the Victory Fund and determined
that Complainants’ allegations appear to rely on the mistaken belief that the Victory Fund is
subject to the individual contribution limit of $2,300 per election for candidates or candidate
committees, as set forth in Section 441a(a)(1)A). In fact, as a joint fandraising committee, the
Victery Fumd is saject to the $33,100 pes-individual contribution limit set forth in 11 C.F.B.
§ 162.17. Nome af the inditidualg cited in the complaints exceeied this Janit. Thus, the
information Complainants submit as prima ficic evidence that the Victory Fund vielated Section
441a(f) is insufficient to support a reason to believe finding. Moreover, we have found no
additional facts to support the claim that the Victory Fund accepted excessive contributions.

Finally, there is no support for Complainants’ allegations that the Victory Fund violated
the reporting requirements of 2 U.S.C. § 434(b) by misreporting disbursements to OFA, and
NlhgwmmmmﬁMMWmMmmmmmmmnm. The Victory
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Fund responses and disclosure reports indicate that the transfers from the Victory Fund to the
Committee were made for ordinary disbursements of net proceeds pursuant to the joint
fundraising agreement between the Committee and DNC, and were reported comrectly. 11 C.F.R.
§ 102.17; see OVF Responses in MURs 6139 and 6142 at 3. Further, the Act does not require
committees to disclose the identification information of donors who contribute less than $200 in
the aggregme durirg the slection cyzle. See 11 C.F.R. § 102.9.

Accondingly, we maommand thet the Commission find no reason to believe that the
Obama Victory Fuad and Andrew Tabias, in his officiel capacity as Treasurer, received
excessive contributions in vielation of 2 U.S.C. §§ 441a(f) and 434(b).

C. Possible Foreign National Contributions

The FECA provides that it is unlawful for a foreign national, directly or indirectly, to
make a contribution or donation of money or other thing of value in connection with a Federal,
State, or local election, or to & committee of a political party and for a federal political committee
to receive or accept such a contribution. 2 U.S.C. § 441e(a)(1) and (a)(2); 11 C.F.R. § 110.20(b).
A “foreign national® is an individual, partnership, association, corporation or other entity
organized under tho laws of or luving its priircipal place of business in a foreign anuntry.
2US.C. § 441a(b). A “foreign national” doea mat include a perscn who is a citinen, natiomt ar
lawful permanans resident of the United States. Jd.

Although the statute is silent as ta any knowledge requirement, the Commission’s
implementing regulations clarify that a Committee can only violate Section 441¢ with the
knowing solicitation, acceptance, or receipt of a contribution from a foreign national. 11 C.F.R.
§ 110.20(g). The regulation contains three standards that satisfy the “knowing” requirement:

(1) actual knowledge; (2) reason to know; and (3) failure to conduct a reasonable inquiry. 11

£
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C.F.R. § 110.20(a)(4Xi)-(iii). The reason-to-know standard is satisfied when a known fact
establishes “[sJubstantial probability” or “considerable likelihood™ that the donor is a foreign
national. See Explanation and Justification for Prohibition on Contributions, Donations,
Expenditures, Independent Expenditures and Disbursements by Foreign Nationals, 67 Fed. Reg.
69940, 69941 (quoting BLACK'S LAW DICTIONARY, 5th Bd. (1979)). The willful blindmess
standard is satisfied whent “a known fact should have prompted a reasonable inquiry, but did
not.” Sm id, &t 69940.
1. Facts

Several of the complaints allege that the Committee violated 2 U.S.C. § 441¢ by
accepting contributions from foreign nationals. As support for these allegations, different
Complainants focus on the following facts: (1) approximately 10,400 contributors with foreign
addresses gave $1.3 million to the Committee; (2) approximately 500 contributions from
contributors with foreign addresses were not made in whole dollar amounts (which Complainants
suggest means that the funds had been converted to U.S. dollars from a foreign currency); and
(3) various nwdiaomletsmpomdthatforeignmﬁmdsmayhgveconﬁhmdmthecmuee.

Complainunts argue that thee: ars widesprend problems with the Commmittes’s
ccmplisnoe syswoos, whick wommet investigation into sl of the Committea’s cantrikutions

7 Before the rgulation was revised fik 2002, Commisioners expressnl verserns atrom the level of scieater required
under Section 441e. For example, & Statement of Reasons (“SOR™) issued in a Section 441¢ case decided shortly
befure revision of the regulation examined the sinfutory language and legisiative history to conclude that despite the
absence of precise ianguage of a “knowledge requirement” in the statute, “it would be fundamentally unjust to
ssess lisbility on the part of a fundraiser or recipient committee that solicits or receives a contribution if the
contribution in fact appears to be from a legal source, especially if initial screening efforts resulted in specific
assurances of the contribution's legality.” MURs 453¢, 4531, 4547, 4542, 4909 (Stement of Reasons By
Comnissiener Thomar /n rs Deinocic Nitioall Conmuitt=o, ot &l.) at 3. The=, ssupled with the Expimiifi=n xad
Jussificativs issuaxl in Noweiiber 3802, a Sinowlilje reysiremant may be intfetred based an similer provisieus ix the
Ast tini spaifissiiy includni msh linguage daspits tis: aissngs af any kmwintigs reguirensent in the stastte. /d at
2 @siting 2 U.S.C. & 4411, 441b(a);. See altw 11 CF.R. § 103.3¢hX(1), whiich provisfhs thet soatsibntiona which did
nok agpear @ be fiom a peobibited sarca mrst be amurmed within 5 specifisd petind fram the dte on whink the
Committee haccsmes aware of information ledicating that the coniibutien is unfawful.
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received from individuals with foreign addresses. Fling Complaint at 1; RNC Complaint at 1-2;
Kohtz Complaint at 1; Daniels Complaint at 1; Moore Complaint at 1. The Complainants who
rely merely on the Committee’s receipt of contributions from individuals with foreign addresses
generally provide no additional facts to substantiate their claims these individuals are foreign
nationals, as opposed to eligtble donors temporarily living abroad. One complaint points to a
newspaper report that saverts that the Comenittee reveived 37,265 contribustions that weee nu: ia
wizole dwlier amenmts, vahich the authhr conchedes emtld i pridanoe that thase contrimtions

were caneerted from foreign nzexros

s ta the U.S. doller, and therefore cams from foreign
nationals. MUR 6090 Complaint (citing Ex. K). Complainants offer no information to support
the conclusion that such funds were contributed in foreign currencies or that the individuals who
made contributions in foreign currencies were not lawful donors. Finally some of the complaints
cite media reports with anecdotal allegations of foreign nationals having contributed to the
Committee. Examples of these media reports include:

° A report about a group in Nigeria was reported to have sponsored an event, the
proceeds of which were purportedly going ta be donated to the Committee, but
were seized by the government in a fraud investigation. MUR 6090 Complaint at
1-3 (citing Attach. A);

o Mesia commge of a public statemost mede by Libyan lnader Mommamar al-
Gadidafi opianing that foreign nstionsic supponied candidate Obama and may have
contributed to the Coenmittee. Jd. (citing Attach. C);

° Reports about two brothers whe owned a shop in the Gaza Strip and made bulk
purchases of Obama t-shirts to sell in their store. /d. (citing Attach. A, E, F);

° Article about an Australian man who admitted to knowingly using a fake U.S.
passport number in order to get the Committee’s online contribution system to
accept his contribution. Jd. (citing Ex. H); sad

° Report about and a Canadian man who deliberately made false statements in order
to get the Ceuantittae’s cnline cemtsilmition syssrn o as:cept his contribution. id

21
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° Allegations, which have been internally investigated and remain unsubstantiated,
that an asnnmnous FEC amlyst ififormed His superiors thet the Comminge lead
acceptad meiilidas of pedhibited eontributions feden fareign nationals aad his
wamnings went unheaded. Id. (cidng Atiach. D);

The Committee maintains that its vetting procedures required online contributors to
confirm citizenship or permanent resident status by checking a box. OFA Response in MURs
6073/6090/8108 at 4. Further, contributors with foreign addresses had to enter a valid U.S.
passport sumber. /d. Finally, the Commintee muserts that it maimtudesé u systens that et regulas
intervals surveyed all coatributims received from foreign addrasses, personsdy conteoted
contzihutors who weze not known to be U.S. gitizens or lawful permsaent residents, and required
the submission of valid U.S. passport information. Id at 5.

2.  Analysis

The allegation that Respondents knowingly accepted contributions from foreign
nationals, and or failed to refund contributions after becoming aware of a basis for questioning
whether the contributions were from a permissible source, is not supported by the available
information. As discussed below, each of the three principal methods of proof relied upon in the
complaints is flawed.

Cumpieinaits uddd@allmnﬁhuﬁmnﬁomdoﬁbrsvﬁmmddmsmmegw
that aH ar significant menbers of those contributions must have come from foreign nationals
because media reports had identified four foreign nationals who were alleged to have heen
contributors. RNC Complaint at 1. The Committee received approximately $1,314,717 in
contributions from 10,463 individuals with foreign addresses. The fact that these contributors
listed foreign addresses is not, as Complainants claim, prima facie evidence that the contributors
are foreign nationals or that their contributions should be suspect. 11 C.F.R. § 110.20(a)(4)(i).
Although Complainants argue for a comprehensive review of all contributors with foreign

2
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addresses, neither the media reports nor the complaints offer any specific information that would
suggest that any of the contributors with foreign addresses, other than the four specifically
identified in the media reports, are not American citizens living abroad, who are entitled to
contribute to federal political committees.

Similarly, the argument that the presence of contributions in odd (non-whole dollar)
amounts is primo facie evidence it a contribution migin havs come froin an impermissible
foreign soure is incorrect. Fimst, these is a wide variaty of explanations far a contribution to be
in non-whole dollar amounts, other than being a foreign cumency. Secord, even if the
cantribution was made using a foreign currency, there is no legal presumption that the use of
foreign currency is sufficient to establish that a contributor is a foreign national. A U.S. citizen
living abroad, who is entitled to make contributions, might be expected to use a credit card
account or a bank account based on the currency of the country in which they temporarily reside.
Neither the complaints nor media reports provide any information that would serve as reasonable
cause to question the citizenship of a contributor based solely on the amount of a contribution.

While intformation that a cotribution is received from a forelgn address, foreign bank
and/or in a curessmy other than U.S. dollirs might serve as pestinont information in examining
the contributicus, the nwoe potsence of such indicaturs dess net ustaklish reacon in belicve that
the Committae violated the prolibition againss recaiving ceatributions ficom foreigp natiannie.
Rather, a Committee need only make a “reasonable inquiry™ to verify that the contribution is not
from a prohibited source to satisfy the Act’s compliance regulations. 11 C.F.R. § 110.20(a)(7).
Here, there is evidence that the Committee made reasonable inquiries into the source of those
funds by: (1) informing website users of the appropriate legal requirements for making
contributions; (2) requiring contributors who used the website to proffer the appropriate
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certifications before processing then' contributions; and (3) maintaining an internal system to
review all contributions received from foreign addresses for compliance with the FECA and its
regulations. OFA Response in MURs 6078/6090/6108 at 4-5. There is also evidence that the
Committee’s internal controls followed the Act’s “safe harbor” guidelines by requiring donors
who attended fimdraising events located outside of the United States or made contributions
online using fbreign addrusses to provide a valid U.S. passport number. Jd; see 11 C.ER.
§ 110.20(aX7) (“{A] peren thei be deamed ta have cnnducted a smosonabls inquiry if ke or she
secks and obtains eopies of survent and vahid U.S. passport papen.”).
| a. The Committze’s Contributors

In an effort to ascertain whether potential contributions from foreign nationals were being
identified by the Committee’s compliance system, the Commission’s Information Technology
Division generated a sample of 1,737 individuals with foreign addresses who contributed to OFA
during the primary and general election months of February 2008 and August 2008,
respectively.® A review of the sample found eight contributors fiving abroad who gave the kind
of incomplete or questionable persomal information that should have prompted the Committee to

¥ The Commission has approved of the use of examining samples in order to ascertain whether excessive and
prohibited contribution violations are substantial enough to warrant further inquiry. See, e.g., 11 C.F.R.

§§ 9007.2(f)(1) and 9038.1(f)1) (approving the use of sampling in the audit context to determine whether excessive
and prohibited contributions are significant enough to warrant referral for enforcement). Here, we opted to review a
sample of disclosure reports at the reason to believe stage in order to ascertain whether the violations of the Act
alleged in the complaint are indicative of broader flaws in the Committee’s compliance system and/or are significant
enough to recommend that :m investigation of the violations is warranted. We selected the months of February 2608
and August 2008 for the review becanse contribations repomd 8y the Counnittes in these months represented .
median contrilation roveipts during the primary and geners! slection period.

1t sleomid s rmatad timt oux newiew il mot foui evidema that tie aight indiwiddials wero toreign nationals, Bt sixmiy
found tht tiee address or employment informetion psomided by thoss indivichl was eithen inmemplate or
unvesifiable, and additional infermation was necassaryy. Thnee individuals wese alno flaggad by S Committen and
the netation “Infarmation Requested™ was included in the Committee’s disclosure reposts.
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either conduct additional inquiry or reject of the donor’s contribution. These eight individuals
donated a combined total of $2,147 to the Committee.

Our Office then expanded the review to examine all of the contributions received by
individuals with foreign addresses during the entire election cycle. The broader review did not
identify additional individuals whose information suggested they might be foreign nationals or
require additional inquiry. The purpose of lowking at the Febnasy/August ssmple 2 well as the
brosdder election cycle was 1o gain insight 23 to tow the Committee’s aamplianse system was
workiag, whether it was effectively idantifying potentially prohibited contributiens, and whether
corrective actian was taking place to resolws questionable contributions.

Consistent with the assertions in the Committee’s response, our review found that
contributors outside of the United States were required to affirm that they were United States
citizens. See OFA Response in MURs 6078/6090/6108 at 4-5. In fact, the website would not
accept contributions from individuals outside of the United States without certification that they
were citizens or legal permanent residents. /d We found that contributors outside of the United
States were typically employed by the United States government or military, or working in the
international effices of Amenicra owporations, or for Ameriean non-profit, human righfs or
religiosss organization.

The cmiribmtians cited aa examples of Section 441¢ vielations in the complaints ase
insufficient to support a reason to believe finding for the following reasons:

° Thmismsmonfordwinfamuthatthecmueemﬁvedmﬁbuﬁonsor
wus in any way connected to the Nigerian fundraiser or its coordinators, as the
same media reports indicate that the Nigerian government seized the funds raised
and ane investigati=g the maitér as a fraudulent scheme. RNC Couplaint, Exh. A.

) There ir no infarmation supparting the allegation titat the goness! coxaments made

by Libyan leader Muammar al-Gaddafi claiming, “[People in the Arah and
Islamic world] welcomed [Barack Obama] and prayed for him and ... may even

25
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have been involved in legitimate contribution campaigns to enable him to win the
Amorican poniidoicy” are nelated ® any idontifiable sontributions or fimdraising
efforts fr iire Conamitioe, /d,

° The allegations that contributions received by the Committee, which were not
made ir whole dollar amounts must have been made in foreign currency ané
therefore have originated from foreign souraes, is also purely speculative, as the
conversion of monies from one currency to another is not evidence that the
individuals that were the source of the funds were foreign nationals. /d

. The Austiali=n man cited in the media report adinits (in the same repurt) that he
knowingly made the illegal contribution through bypassing the online security
protocals by entariag a false pmspart linesbher and frauduhmly oertifying thes e
was an Amarican citizent living abroad, in order in get the website to accept his
contribution. RNC Camplaint, Exh. H, OFA Respoase ia MURn 6078/6090/6108
at4.

° While the Canadian donor did not admit to making false statements, he also
denied remembering whether he certified that he was a citizen and stated that he
later contacted the Committee to request a refund. RNC Complaint, Exh. H. The
Commitiee asserm tisat the website did roquire w certiflcation of citizenship o
make contributions fiom a furtign saddiess and the conwibition feum Mo dowos
has sivme beon eshmded. OFA Ramgnase in MURs 6076/6090/6108 =t 4.

See OFA Response in MUR= 6078/6090/6108, Exh. A.

According to media reports, brothers Hosam and Monir Edwan bought t-shirts from the
Committee’s website to sell in their Gaza store, the proceeds of which constituted contributions
to OFA from the Edwans totaling $6,945 and 524,770, respectively.” RNT Complaint, Exh. A.
The same rpoxt imsiicutes thai the Edvoea brutldms insexded the abimviation “GA” in the aidress
line reserved for the mme of the contsibutor’s state of residence, which tht Committee might
have mistaken to stand for “Georgia” rather than “Gaza.” Jd. The report also citas a campaign

? 1t is well established that the proceeds from the purchase of fundraising items are considered to be campaign
contributions. 11 C.F.R. § 100.53; see also AO 1975-15 (Wallace) (concluding that the full amount paid by a
purchaser to a political committee or candidate for a fundraising item is a contribution); AO 1979-17 (RNC) (citing
AO 1975-15) (The fact that the contributor received something of value in exchange for a political contribution does
not change the character of the activity from a political contribution into a commercial sale/purchase transaction).
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official who states that until the media identified the Edwan brothers as being residents of Gaza,
the Committee had no reason to believe the Edwans lived outside of the United States. Id.

The Act provides that where a contribution does not present a genuine question of
whether it might be prohibited by the Act, but is later discovered to be illegal, a treasurer has
thirty (30) days from the date on which the illegality is discovered to refund the contribution.

11 CF.R. § 103.38)(2). Here, the Edwan brothers made 28 t-shirt pucheses, 22 of which were
refunded within 30 days of receipt.”® Refumdu of the other six purchasea (for $4,130) avers mede
within teio weelss of the first media report identifying the brothers as foreign nationals.

Whilewecannotbecﬁinwhmﬂue%mﬁn:ﬁseovaedaﬂoﬁheconﬁbutmsd&d
in the media reports were foreign nationals, the Committee did refund all of the contributions
within 30 days of those reports or the information about the identity of those contributors
becoming public. Moreover, the fact that our review of the Committee’s disclosure reports has
identified only $2,147 in contributions from eight donors with foreign addresses that might be
questionable, with no additional information on whether they are in fact foreign nationals,
mitigates against finding reason to believe that the Committee violated 2 U.S.C. § 44te.

Bezause the potential Secticn 4416 violations ure limited in scope and amount ($6,277)
and bessuse sy in insnfficient infisrmatian 80 suggest that the Camsnittus sxed unreasonably in
relying on the information prowired by cestributors affirming that they were United States
citizens, we conclude that opening an investigation into this issus would be an inefficient use of

1° Haam Edwea made seven contribufions, Ml of which were refinded. Only S fe=r smallest transactions ($187,
$1,217, $834 and $508) were refunded cutside the 30-day window. Monir Edwan made 21 contributions, all but
two of which (for $94 and $1,290) were refunded within the 30-day window. /d. A total of $4,130 of the
contributions made by the Edwans was refimded outside the 30-day window, but within two weeks of the first media
report.
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the Commission’s limited resources." See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950
(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to
preserve resources where amount in potential prohibited contributions was minimal ($1,000)
compared to total contributions received, and funds had been refunded before the complaint was
filed). Accordingly, we recommend that the Commission dismiss allegations that Obama for
America and Martin Nesbitt, in Ms official capacity as Treas=ser, violated 2 U.S.C. § 441¢ by
accapting sontributions from fareign natiamals.
[ R Tha Victsry Fund’s Contributors

Based on the information in the complaints, as well as our review of publicly available
information, there is no indication that the Victory Fund received even a single contribution from
an individual who has been demonstrated to be a foreign national. There are no examples
provided in the complaints or in the publicly available media or disclosure reports. Thus, there
appears to be no support for the claim that there are systematic breakdowns in OVF’s monitoring
for contributions from foreign nationals.

We recommend that the Commission find no reason to believe that the Obama Victory
Fund end Andrew Tobiss, in his official capaeity as Treasurer, violated 2 U.S.C. § 441e by
accepting contsibutions fiom foreign naticnals.

I  Pamsible Contributisns from Unknown Individuals

The Act pravides that no person shall make a contribution in the name of another person,
and no person shall knowingly accept a contribution made by one person in the name of another.
See 2U.S.C. § 441f. A Committee has thirty days from the date that a prohibited contribution is

' While we do not anticipase it, should the Section 438(b) audit identify additional contributions that violate Section
441e and refor those violations for Enforcement action, the dismissal of the violations at isstue here would not
preciude the Commission from pursuing other Section 441e violations that might subsequently be referred by the
Audit Division.

28
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made or discovered to have been made to refund the impermissible contribution. 11 C.F.R.
§ 103.3(bX2).

The complaints allege that individuals made contributions to the Committee using
fraudulent or fictitious names, and the Committee’s online fundraising mechanism provided no
internal controls to circumvent the receipt of such prohibited contributions. RNC Suppl.
Complaint at 3-4. Different Complainants praxent two types of anpunzents for why the
Commitiee should have beem on immntinte nosice timt csitain contribusions did mat come fram
legitimete saurces. First, some of the complaints contond #mt certain coatributions wear kizked
to names that were clearly fictitious, and the fact that such contributions were processed by the
Committee’s online fundraising system is evidence of widespread failure in its compliance
system and warrants investigation. Second, one of the later complaints (MUR 6214) points to a
range of anomalies in the patterns of the contributions attributed to particular individuals as
beingmfﬁcimﬂymummlmdmﬂikelyu&pﬁtheCommiﬁeemmﬁcethatthuewnﬁbmiom
were {llegitimate.

1. Facts

The corplaints cite media reports identifying 11 individuals whose names were listed on
the Committee’s disclosure reports as contributors, but later were determined to have submitted
fictitious or fraudulent nemes, addressns or credit vard information. Fsamples of these
individuals include:

° Good Will — an individual who listed his name as “Good Will,” his employer as
“Loving,” occupation as*You” and who provided an address that tarned out to be
for a Good Will Industries charity office in Austin, TX. Reportedly, no one by
the name of Good Will works at the office. Good Will made over 780

contributions in $25 increments between March 2008 and April 2008, totaling
over $19,500;
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o Doodad Pro - an individual who listed his name as “Doodad Pro,” his residence
as Nande, NY, occupution as “Loviny,” and emploper a8 “You” made over 850
contxibutiens in $25 inoremenis butween Nevember 2007 and April 2088, totding
over §21,250;
° Persons with fictional addresses — some individuals provided questionable names
and fictitious addresses, including “Test Person” residing in Some Place, UT,
“Jockim Alberton” residing at a fictional address in Wilmington, DE, “Derty
West” and “Derty Poiiuy” both residing in rewq, ME and “fhdfhdfh” residing in
Erial, NJ; and

° Persons with obvius fictional names — some individual donors provided
nonsensical names including, “Hbkjb, jkbkj,” “Jgtj Jegijfgi,” “Dahsudhu
Hdusahfd,” Uadhshgu Hduadh,” “Edrty Eddty” and “Es Esh.”

During the course of its compliance pracess, and before the names were made public in
media reports or complaints, the Committee asserts that it had already identified many of these
same contributions as being of questionable legitimacy. Disclosure reports indicated that several
of the “contributions” made by fictitious donors cited in the complaints either were never
accepted due to invalid information (e.g., invalid credit card or banking information) or were
refunded immediately. In other instances, where contributions were accepted, refunds occurred
on a continuous basis. For instance, in the case of Doodad Pro and Good Will, who made
hundreds of contr®utions in sl increnzents, refunds were done un a rolling basis before their
canecibuiimas sppenyeti in medin mpents. Fimther, mmat of the nicfimds wom compicted te almuort
all of thess prohiited contrisvtors within waeks of the fisst media reparts and/or the imitial
complaints filed with the Cammission.

The Compleint in MUR 6214 makes an extensive and.detailed analysis of various
petterns in the Committee’s receipts. This complaint alleges that the Committee failed to make
immediate use of an Address Verification System to confirm that each contributor’s reported
address information matched the address information for the credit card used to make the

contribution, which allowed the Committee to accept online contributions in transactions that
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would have been rejected by other vendors accepting credit card payments over the internet.
This complaint suggests that the absence of this safeguard raises questions as to whether the
Committee adequately verified the true sources for online contributions it received via credit
card. In addition, this complaint identifies the following contribution patterns which it deemed
suspicious: 1) Non-Dollar Donations that were not in whole dollar amounts; 2) Non-Traditional
Denatiors thut were in whole doller amounts, but mot in muldples of $5; 3) Multiple Day
Donaticrs where a donor has two ox more donatinns on the same day; 4) Duplicate Donations
whrre the danoms appemssd te make twin or more ceatsibutians of the same smount on the same
day. Complainant alleges that the Committee accepted an unusually large number of
contributions that fit into these pattems, which it deemed to be suspicious and merit further
review.
2.  Analysis

As discussed above, the Commission has provided guidance to committees that they may
use Internet fundraising so long as committees use reasonable safeguards to enable them to
verify the identity of contributors and screen for impermissible contributions with the same level
of eunfldence that apylies to other methods of fundntising, and act consistently with Cemenission
regulations. Seo AO 1999-09 (Bill Beadiey for Bomident, Ino.). Complaimants contend that the
Committee’s saceptanee of anline contributions from the unknown prosana identified in the
complaints is clear evidence that it had no control mechanismes in place to catch third party fraud.
Fling Complaint at 1; RNC Complaint at 3-4; Kohitz Complaint at 1. Consequently, the
complaints argue, an investigation of all contributions is warranted. Jd RNC Suppl. Complaint
at 3-5.
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Respondents assert that the compliance system the Comxmttee maintains is designed to
identify individuals like those cited in the complaint and refund their contributions if they are
unlawful. OFA Response in MURs 6078/6090/6108 at 4. The Committee asserts that its
internal system runs regular searches of its donor database in order to identify information that
contributions may be fraudulent. /d at 5. The Committee also asserts that through its vetting
and compliance system, as individuals who provided fictitioas informutien are identified,

sutoequent searcins ane omdified to look far similar individuais or poitenxs of frendubent donoss

that were previonsly identified. ki Bagarding the individuals identified in the complaing,

Respondents provide infoamation that most of the fraudulent contributions from these individuals

had been identified and refunded before the complaints were filed. /d.
a. The Committee
The complaint cites the names of eleven individuals with alleged fictitious names that

allegedly made contributions to the Committee. Only three of these individuals gave
contributions that were actually received and aggregated over $1,000; they include:

¢ “~Doodad Pro” made 850 contributions in $25 increments totaling $21,250,

o “Good WAII” made 780 contributions in $25 increments totaling $19,500, and

o “Hbkjb, jkibki” made a kingle comtribution pf $1,077.23.
The “Doodad Pro” an<! “Good Will” santributions wers rafunded on a continuous basis either
before or within 30 days of the initial camplaint in this matter, though many refunds were not
made within 30 days of the initial receipt of the contribution. The single “Hbkjb, jkbkj”
contribution was refunded within 30 days of receipt. Contributions from the remaining eight
donors cited in the complaint totaled approximately $1,200; none of which has been refunded.
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In order to ascertain whether there was a potential system breakdown that might have led
the Committee to accept large numbers of contributions from unknown persons, as alleged in the
complaints, the Commission’:; Information Technology Division generated a sampling of
contributions to the Committee in the primary and general election months of February 2008 and
August 2008, respectively. During the sample period, the Committee received a combined total
of $73,976,663 in cemtributions from cver 170,000 eontributors. We reviewed the complaints,
dinclesure seports and nzdia reparts for individuals whoms information appeared ta be
incomplete, fictitious or otherwise uaverified as belanging to actusl persons, and seviewed
whether suspect contributions were accepted, verified and, if appropriate, timely refunded by the
Committee.

In addition to the contributors cited in the complaints, we identified only six other
contributors to OFA whose names might have been fictitious based on the spelling or other
identifying information provided. These six contributors gave approximately $17,445 to the
Committee, $14,476 of which remains unrefunded. Thus, the recitations in the complaints and
the information provided by ITD for our review periods, identifies a total of 17 contributors with
potentialy fictitious names who gave a total of $60,472 in contributions to the Commitioe,
$15,67i of shicix has yet to be mfunded.

We beliewe dismigsal of these allsgations is appropriate because (1) the alleged
breakdown in the Cammittee’s compliance system is not borne out by the available information
about the scope and amount of the contributions the Committee received from allegedly
unknown persons, and (2) the majority (approximately 75%) of the prohibited contributions
received from the fictitious individuals cited in the complaint and identified through our review
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have been refunded.” In notifying the Committee of dismissal we would advise it of the
obligation to refund the prohibited contributions we have identified in our review.

For these reasons, it would not be an efficient use of the Commission’s resources to open
an investigation into this issue with respect to the Committee. See Heckler v. Chaney, 470 U.S.
821 (1985); MUR 5950 (Hillary Clinton for President) (Factual and Legal Analysis dismissing
Section 441e violation to preserve resources where prohibited contributions were refunded
befare tile complaini was filed). Ascordingly, we recommend the Commission dismiss
allegations that Obama for America and Martim Nesbitt, in his official capacity as Treasuzer,
violated 2 U.S.C. § 441f by accepting contributions from unknown persons in the name of
another.

b. The Victory Fund

Regarding the Victory Fund, there are no indications that the Victory Fund received
contributions from the indivigluals specified in any of the complaints. Our review of the
February/August sample months identified a single contribution received from an unknown
person using the name “Anonymous, Anonymous” and totaling $2,228. The Victory Fund’s
compliance system identified the suspect contribution and flagged it for verification, but did not
refond it within the 30 days permitted by the Act. .

Despite this apparent violation of Secticn 441f, dismissal of these allegations is
appropriate because (1) the prohibited contributions cited in the complaint are minimal when
compared to the total amount of contributions received by OVF ($2,228 out of $93 million), and

(2) allegations of breakdowns in the compliance system set forth in the complaints are not borne

12 While we do not anticipate it, should the Section 438(b) audit mcover any information that suggests that the
Committee committed more violations of 2 U.S.C. § 441f, and refers the violations for Enforcement action, the
Commission would not be precluded from taking Enforcement action for those violations.
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out by the Commission’s review of the contributions received by the Victory Fund. Thus, it

would not be an efficient use of the Commission's resources to open an investigation into this

issue with respect to the Committee. See Heckler v. Chaney, 470 U.S. 821 (1985); MUR 5950

(Hillary Clinton for President) (Factual and Legal Analysis dismissing Section 441e violation to

preserve resources where prohibited contributions were refunded before the complaint was filed).

Accerdingly, we recommend thaat the Conanissien dismiss aliegations that the Obanm

Victory Fund amd Amgirew Tolrias, in his sfficial capamity ns Tremsurer, virdated 2 U.S.C. § 441f

by eccepting contribntions from unisnown persons in she pama of another.
m. RECOMMENDATIONS

L

Find reason to believe Obama for America and Martin Nesbitt, in his official capacity
Treasurer, accepted excessive contributions in violation of 2 U.S.C. § 441a(f);

Autlierize an madit of Obama for Amesica and Martin Neskitt, in hia officinl eapasity
as Teeanurer, pursuant to 2 U.S.C. §437g;

Dismiss allegations that Obama for America and Martin Neshitt, in his official
capacity as Treasurer, violated 2 U.S.C. § 441e by accepting contributions from
foreign nationals;

Dismiss eHlegations thit Obama for America and iartin Nesbitt, in Isis officiel
capucity as Treaswoer, violated 2 U.S.C. § 4411 by accepting aontridations from
unknown nereors in ¢the name of another;

Find s» ressam to believe Obama Victory Fusd and Andrew Tohias, ia his official
capacity as Treasures, aceepted excsssive contributions in vialationt of 2 U.S.C.
§ 441a(f);

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441¢ by accépting contributions from
foreign nationals;

Find no reason to believe Obama Victory Fund and Andrew Tobias, in his official
capasity as Trownarer, vielatmd 2 U.S.C. § 434(b) by misseporting disbamemmnts;

Dismiss allegations that Obama Victory Fund and Andrew Tobias, in his official
capacity as Treasurer, violated 2 U.S.C. § 441f by accepting contributions from
unknown persons in the name of another;
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9. Approve the attached Factual and Legal Analyses; and

10. Approve the appropriate letters.

3T/3¢r/io

Date
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